
Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a
redress of grievances.

A well regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms, shall
not be infringed.

No Soldier shall, in time of peace be quartered in any house,
without the consent of the Owner, nor in time of war, but in a
manner to be prescribed by law.

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the
persons or things to be seized.

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a
Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use,
without just compensation.

In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the State
and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation;

Political Notes No. 148
ISSN  0267-7059         ISBN  1 85637 419 X

An occasional publication of the Libertarian Alliance,
25 Chapter Chambers, Esterbrooke Street, London SW1P 4NN

www.libertarian.co.uk        email: admin@libertarian.co.uk
© 1998: Libertarian Alliance; Chris R. Tame.

This essay was originally published in South African
Freedom Review, Vol. 2, No. 3, Summer 1988, pp. 19-37

The views expressed in this publication are those of its author, and
not necessarily those of the Libertarian Alliance, its Committee,

Advisory Council or subscribers.
Director:  Dr Chris R. Tame

Editorial Director:  Brian Micklethwait
Webmaster:  Dr Sean Gabb

THE CASE
AGAINST
A BILL OF

RIGHTS
CHRIS R. TAME

FOR LIFE, LIBERTY AND PROPERTY



Many advocates of freedom favour of a Bill of Rights.
Surely it must be a good idea, they think, to enshrine basic
freedoms in such a document as a bulwark against collectiv-
ism and the expansion of state power.1 Doesn’t one of the
freest societies in the world, the United States, owe much of
its freedom to precisely such a Bill of Rights, embedded in a
written constitution?

In my view such advocates of freedom are mistaken.  They
misunderstand the nature of how freedom in society is both
attained and maintained, and are advocating a constitutional
campaign which is in reality either irrelevant or positively
harmful to the cause of individual liberty.

I: The Importance of Ideas

An immediate riposte to the notion that a Bill of Rights is
necessary for a free society is to point to the fact that other
predominantly free societies, notably the United Kingdom,
have enjoyed equally substantial liberties without such docu-
ments, or, indeed, even a written constitution.2  But we must
go further, and demonstrate why this is the case.

Freedom is attained in social life only when the ideas favour-
able to freedom gain intellectual predominance or hegemony.
Freedom cannot be imposed mechanistically, so to speak.  It
is the product of an evolutionary process.  I am not advanc-
ing an exclusively “intellectual interpretation of history” here.
The role of economic interest, the role of predatory violence

(both at an individual level and as exercised through those
social agencies we term government or the “State”) all play
their part.  Indeed, what is so depressing in the study of
human history is precisely the contingent nature of human
freedom, the remarkable convergence of so many favourable,
but exceptional, factors to create the “European miracle”,
humanity’s most free, rational, humane civilization so far.3

Ultimately, however, it is the fundamental ideas and values of
a society which dictate its institutional form.  The point about
the American Constitution and its Bill of Rights4 is that these
were the manifestation of a long tradition of Anglo-American
ideas, ideas which had gained a virtual hegemony in both
countries.  The views of the 18th Century Commonwealth-
men, the Levellers, John Locke, Natural Law, the Scottish
Enlightenment, emerging free market economic theory —
these were just some of  the myriad forms and varieties of
classical liberalism which had permeated society from top to
bottom.  The American Constitution and the Bill of Rights
were simply the triumphal keystone, the manifestation of this
ideological power.5

II: Intellectual Hegemony

Now a keystone might be necessary, but you don’t attempt to
erect a keystone without the rest of the arch.  What is pre-
cisely lacking today is the rest of that ideological arch.
Classical Liberalism/Libertarianism does not possess ideo-
logical hegemony.  Only within the last 20 years has its fate-
ful decline been reversed and an intellectual revival taken
place.6  There are many grounds for optimism.  The renaiss-
ance of liberalism grows stronger with every day.  In many
parts of the world that revival is already being manifest in
policy terms, in privatization and “creeping capitalism”.
Everywhere the crisis of socialism, in both theory and prac-
tice, becomes more apparent.  But we don’t have hegemony
yet.

The only case for a Bill of Rights is in terms of my “key-
stone” analogy, as a mark of our victory.  But to positively
campaign for such a Bill now is fatuous.  All such a cam-
paign would do would be to divert scarce energies and re-
sources from the real battle, that of re-establishing the intel-
lectual and academic predominance of libertarian ideas.  It
would have no chance of enshrining real liberties in law.  In
reality such a campaign would attract every crank and pana-
cea monger who would want to add his favourite “right” to
the Bill.  Because we do not yet have intellectual hegemony
even our very concept of rights has been stolen and distorted.
Instead of the liberal concept of rights, the “negative” view
of a social order in which individuals are freed from invasive
force, most people conceive of rights as “positive” claims
upon the life, liberty and property of others — hence a right
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“Governments, like clocks, go from the motion men give them; and as governments are made and moved by men, so by
them they are ruined, too.  Therefore governments rather depend upon men, than men upon governments.”

William Penn

PREFACE

A few words regarding the genesis of this essay are in
order.  It was actually written at the request of the South
African Freedom Foundation, a pro-free market and anti-
apartheid group, in 1988.  At that time the Foundation
(which is now defunct) was being pressured by its
backers to abandon its general activities in favour of indi-
vidual freedom in order to work for the creation of a writ-
ten constitution for South Africa.  A libertarian constitu-
tion would, in the view of those backers, guarantee the
preservation of a relatively free order and a free market in
whatever future political conditions would emerge.  Both
I and the staff of the Foundation felt that this would be a
disastrous strategic error, and I was asked to set forth the
case against putting faith in written constitutions and bills
of rights.  Obviously the issue’s significance transcends
the South African context, since many libertarians, and
conservatives, set great store by constitutionalism.  I be-
lieve that my essay stands as a useful critique of such
hopes and of the deeper fallacies that underlie them.
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to a job, a good education, welfare benefits, medical treat-
ment, housing etc etc.  If any Bill of Rights was actually put
into practice it would at present invariably be a mishmash of
real rights and such positive “rights”.  What good would that
do the cause of liberty?  Nothing whatever.

In fact, the world is already full of such pointless or positiv-
ely harmful declarations.  Article 25 of the United Nations
Universal Declaration of Human Rights contains precisely
such an assertion, that:

Everyone has the right to a standard of living adequate
for the health and well-being of himself and his family,
including food, clothing, housing and medical care and
necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances be-
yond his control.7

And, of course in many cases constitutional rules and Bills of
Rights are, as in the cases of the Soviet Union or most of the
“Third World” tyrannies, simply ignored.  Equally typical is
the inclusion of clauses of the sort proclaiming that all rights
are void when the government sees good cause to ignore
them!  The European Convention on Human Rights is a par-
ticularly amusing example of this.  Almost every ringing dec-
laration of freedom is fraternally coupled with the following
words:

There shall be no interference by a public authority with
the exercise of this right except such as is in accordance
with the law and is necessary in a democratic society in
the interests of national security, public safety or the
economic well-being of the country, for the prevention of
disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of
others.8

In other words, we can take away your rights whenever we
want to!

Until libertarian hegemony is established it is exactly abor-
tions like this that we would most probably be landed with if
a campaign for a Bill of Rights was successful.

III: Do Bills of Rights Maintain Freedom?
The Real Power of Social Forces

Bills of Rights do not actually maintain freedom.  To put it
crudely, if the civic order is dominated by liberal mores and
ideas then a Bill of Rights isn’t necessary.  If it is not then a
Bill of Rights won’t help you.  The Bill of Rights advocates
basically suffer from a form of social reification.  The Bill of
Rights is simply a document, it has no reality except as a
piece of paper outside of the ideas and behaviour of individ-
uals.  It was not the paper “checks and balances” of the
American Constitution which maintained American freedom,
it was the “invisible”, but actually more real ones manifest in
the ideas and actions of millions of Americans.  The fact that
people would rather go hungry than accept state welfare, that
individuals simply would not put up with the sorts of inter-
ventionism now accepted as commonplace by contemporary
Americans — this is the real power of ideas as social forces.
It is the power of the social order, of civic society, not scraps
of paper, that limited the American state.9

This is not, it should be added, a solely or distinctively liber-
tarian insight.  The American political scientist Robert Dahl,
points out, in his classic work A Preface to Democratic The-
ory,10 that Machiavelli “who was not a soft-headed observer
of human behaviour, evidently believed that the basic check

to tyranny was not so much a set of legal formulas about the
prescribed distribution of certain controls — i.e., a formal
constitution — as a network of habits and attitudes inculcated
in the society”.11  Dahl himself persuasively explicates this
view.  The (constitutional) “separation of powers”, so beloved
of James Madison and the other American Founding Fathers
has, in countless other constitutions, been of nought in pre-
venting powerful minorities from exercising tyrannical pow-
er.  “Whether or not powerful minorities or mass-based dicta-
torial leaders have refrained from establishing tyranny is
clearly not related to the presence or absence of constitutional
separation of powers ... The Madisonian argument ... underes-
timates the importance of the inherent social checks and bal-
ances existing in every pluralistic society.  Without these so-
cial checks and balances, it is doubtful that the intragovern-
mental checks on officials would in fact operate to prevent
tyranny.” 12  It is the presence or absence of “certain social
prerequisites”  which results in freedom or tyranny, and it is
to these “first and crucial variables”13 to which the political
scientist, in Dahl’s view, should pay attention.  “The evidence
... of the contemporary world, the extent to which minorities
are bedevilled by means of government action is dependent
almost entirely upon non-constitutional factors; indeed, if
constitutional factors are not entirely irrelevant, their signific-
ance is trivial as compared with the non-constitutional.” 14  It
is precisely because these social factors are somehow less
concrete than scraps of paper that people find it hard to con-
ceptualize them.  It is the abstract, mental “chains” within
ourselves, which largely dictate our behaviour, the rules and
habits generated by our family structures, moral values and
“sense of life” and embedded in every aspect of our individ-
ual and corporate life.

It is singularly ironic that it should prove necessary to point
this out to many conservatives.  For it is this insight that lies
at the core of, for example, Michael Oakeshott’s conservative
philosophy.  Oakeshott’s critique of “the ideological style of
politics” rests on the argument that political practice, and ge-
nuine theory, grow out of experience or “tradition”, rather
than the reverse.  Constitutionalism of the sort advocated by
the exponents of Bills of Rights shares in exactly the same
fallacy as other radical and revolutionary forms of politics.
Although not directly addressing this question Oakeshott’s
own words about the “ideological style” are equally relevant
to constitutionalism.

[I]ts defect becomes apparent when we consider the sort
of knowledge and the kind of education it encourages us
to believe is sufficient for the activity of attending to the
arrangements of a society.  For it suggests that a knowl-
edge of the chosen political ideology, and a political edu-
cation confined to learning a catechism, can take the
place of a tradition of political behaviour ... The arrange-
ments of a society are made to appear, not as manners of
behaviour, but as pieces of machinery to be transported
about the world indiscriminately.15

IV: The American Constitutional Experience as a
Test Case

American political and constitutional history offers ample
evidence for the case against a Bill of Rights.  When liberal
hegemony was lost in America (from the turn of the century)
and the social mores and predominant ideas became more
collectivist and statist, then the American Constitution and
the Bill of Rights simply did not serve as a bulwark of free-
dom.
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What happened to the much vaunted Rights in the face of
triumphant collectivism?

Firstly, they were simply amended.  This option can never be
prevented by bald declaration enshrined in a Bill of Rights.
The 16th Amendment, authorizing direct national income tax,
is a prime example of this.  Or they were simply ignored.
Various constitutional innovations can equally well occur
without even the sanction of amendment.  The establishment
of the Interstate Commerce Commission (by the Interstate
Commerce Act of 1887) was the first major ominous step of
this sort, in which Congress delegated broad powers of a
quasi-legislative, quasi-executive, quasi-judicial nature to a
new entity.  A fundamental departure from the separation of
powers, the example was followed in such bodies as the
Federal Trade Commission, the Federal Communications
Commission, the Securities and Exchange Commission, and
the National Labour Relations Board.  As one liberal histo-
rian has stated, they had “the cumulative effect of bringing to
nought the means set up in the Constitution for disarming
[factional interest] groups”.16

Breaking the power of what they termed “faction” had al-
ways been a major goal of the Founding Fathers in their con-
stitutional designs.17  Those designs did not prevent the rise
of faction (ie., special class interest).  The establishment of
the economic regulatory agencies (largely at the behest of the
special interest themselves) and the raising to cabinet rank of
the Department of Agriculture in 1889, to be followed by
Commerce and Labour 1903 were further milestones in the
establishment of the quasi-corporatist system that now exists
in America.18

The development of the party system itself was also an extra-
Constitutional development which some Founding Fathers
hoped would not occur and whose role was certainly not en-
visioned in the Constitution.  Their role, as Clarence Carson
further pointed out19 was to further empower faction by enab-
ling them to determine policy across the lines of electoral
districts.  Madison had hoped that a large federal system
would prevent the formation of large, nationally dominant
factions.

V: The Role of “Interpretation”

It might be plausibly argued that the Constitution and the Bill
of Rights slowed down the governmental manifestation of
collectivism in America, but I doubt if it could be shown that
this was of any great magnitude.  Although it might also be
argued that collectivism and statism had to adopt certain judi-
cial disguises, to dress themselves in constitutional terms, this
was no great problem for them.20

The Founding Fathers must be spinning in their graves at the
tortured interpretations and perversions of their constitutional
creations.  Again, to quote Clarence Carson:

Much of the huge Federal establishment has been built
by the exercise of powers that were not granted in the
Constitution.  Most of the regulations, restrictions, ex-
penditures (excepting for defense) and far flung activities
were not authorized by the Constitution.  Nor have they
been authorized by amendments.  Instead, they have been
acquired by reading into the Constitution what is not
there, and promulgating mystifications about what is
there.21

The general welfare clause has been interpreted as if it were
a grant of power, and, in the historian’s words, “Courts have
turned limitations upon governments into requirements that

governments provide some service.”22  The regulation of
commerce clause (Article I, Section 8) is perhaps the most
notable example of flexible interpretation.

Only the wilfully blind can do other than conclude with
Edwin J. Vieira, that

the Constitution, founded in natural law as an embodi-
ment of and protection for individual rights, has been
transformed into an instrument for the subordination of
rights to an effectively unlimited government ruled — or,
perhaps, driven is more descriptive — by the very
passions the Founders most feared: avarice, ambition,
and the love of power.23

VI: The Role of the American Supreme Court

Although, ironically, the Founding Fathers  perceived little if
any role for judicial review the role of the Supreme Court as
a bastion of liberty has boded large in the arguments of
constitutionalists.  But yet again the actual historical record
of the American Supreme Court provides rather less than an
overwhelming case for the efficacy of this mechanism.

As Robert Dahl has declared:

[T]he policy views dominant on the Court are never for
long out of line with the policy views dominant among
the lawmaking majorities of the United States.  Conse-
quently it would be most unrealistic to suppose that the
Court would, for more than a few years at most, stand
against any major alternatives sought by a lawmaking
majority.24

Elsewhere Dahl goes into some detail.  Up to 1956 the Su-
preme Court had declared Congressional legislation uncon-
stitutional in 77 cases.  In almost a third of these cases the
aims of the legislation were achieved by other means; in one
fifth of the cases this occurred in four or less years.  In only
four cases were more than 20 years required.25  “There is”,
he concludes “... no case on record where a persistent law-
making majority has not, sooner or later, achieved its pur-
pose.” 26

One is tempted to say that the Supreme Court was of least
use precisely when it was most needed.  Hence Article 13,
which outlaws slavery and involuntary servitude, and which
clearly rules out conscription, was blatantly disregarded.
The Supreme Court refused to accept appeals in those terms,
claiming it was a “political issue” (which, of course it was,
and which was precisely what the Court was there to decide).

And when the New Deal ‘revolution’ occurred the Supreme
Court turned out to be a frail guardian of liberty.  Judges who
still adhered to the older views died, were intimidated by pol-
itical threats and pressures of various sorts, or simply suc-
cumbed to what they saw as an inevitable tide in the affairs
of men.27

A government of laws is of necessity law made and adminis-
tered by men.  The judiciary proved no more immune than
any other part of society to the rise of collectivism which
applied itself to redefining and reconstructing legal thought.28

As Clinton Rossiter has written, “the Court’s power of judi-
cial review is least useful when most needed ... The fact is
that the Court has done more over the years to expand than to
contract the authority of the President ...” 29

In fact, the ineffectiveness of the Supreme Court in defending
civil liberties does not date from merely the New Deal.  One
hardly has to approve of the respective causes penalized to
recognize the reality of one legal scholar’s observation that
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The 140 Years between ratification of the First Amend-
ment and Near v. Minnesota span a period when almost
all the civil liberties of individuals were denied to
citizens who were also abolitionists, religious zealots,
suspected Confederate sympathisers, foreign-born mem-
bers of the Industrial Workers of the World (or even ob-
streperous native IWWers), pacifists, conscientious objec-
tors, supporters of the newborn Soviet Union, labour
leaders, or suffragettes.30

VII: A Symbolic Function?

Nigel Ashford has argued31 that Bills of Rights and constitu-
tions can have symbolic and propagandistic value.  He
echoes here the sentiments expressed by Founding Father Ed-
mund Randolph, for whom a Bill of Rights in the Virginia
Constitution was “a perpetual standard ... around which the
people might rally”.32  Dissidents can appeal even to the So-
viet Constitution or the UN Universal Declaration of Rights.
But these are, as we have already argued, grievously flawed
documents.  Why not appeal to some more consistent and
more radical Natural Law or some body of philosophic
thought, and in the process, popularize and expound those
ideas?  Appealing to a flawed and ambiguous document
might seem a clever tactic in the short run but does not fur-
ther one’s long range goal, the unambiguous establishment of
one’s values.  Other forms of reliance on symbolic politics
tend to be even more fatuous.  Ironically, America was in
many respects more free when the cult of the Constitution
was less predominant than after it reached, in the words of
one historian “a position of near sacredness”.33  Veneration
for a document like the Constitution frequently goes hand in
hand with either ignorance of its content or a lack of interest
in its application.

Again we return to the our constant refrain that the bulwark
of liberty rests only in the opinions of the public.  It is inter-
esting that many of the American Founding Fathers opposed
the inclusion of a Bill of Rights in the Constitution.  Al-
though many of them were motivated by a hidden agenda
(stronger government) their opposition was not entirely dis-
ingenuous.  Alexander Hamilton argued about the difficulty
of making cast iron, unambiguous definitions regarding, for
example, liberty of the press, that could not ultimately be
evaded.  “I infer that its security”, he argued, “whatever fine
declarations may be inserted in any constitution respecting it,
must altogether depend on public opinion, and on the general
spirit of the people and of the government.  And here, after
all ... must we seek for the only solid basis of all our rights.”
34  Another Federalist argued that, although there was no way
to predict in advance what laws may be “necessary and
proper”, “this we may say — that, in exercising those power-
s, the Congress cannot legally violate the natural rights of an
individual”.35  It is, in my view, precisely the standard of
natural rights that must be raised, not simply on one piece of
paper, but perpetually and universally, in the art, culture,
ethics and scholarship of a society.  Nothing less than total
hegemony for individualism can secure individual liberty.

Interestingly enough a recent writer, Herbert J. Storing sup-
ports the Federalist contention.  Would America have been
less free without the Bill of Rights?  He replies:

Without a Bill of Rights our courts would probably have
developed a kind of common law of individual rights to
help to test and limit governmental power.  Might the
courts thus have been compelled to confront the basic
questions that ‘substantive due process’, ‘substantive

equal protection’, ‘clear and present danger’, etc., have
permitted them to conceal, even from themselves?  Is it
possible that without a Bill of Rights we might suffer
less of that ignoble battering between absolutistic positiv-
ism and flaccid historicism that characterizes our con-
stitutional law today?36

VIII: Contradictions in the Case For Constitutionalism

When we examine the detailed arguments of constitutionalists
and advocates of Bills of Rights we generally find them rife
with inner contradictions.

Let us examine the case made by the turn of the century
classical liberal, William Sharp McKechnie, in his study of
the decline of British freedom and the rise of democratic des-
potism, The New Democracy and the Constitution.37

McKechnie concedes that:

Legal restraints are likely to prove bonds of paper, if un-
accompanied by the moral qualities that enforce them,
and by the spirit of compromise and watchfulness that
recognises, in an invasion of the rights of one man, an
invasion of the rights of all.  If public opinion and re-
spect for the spirit of the constitution do not actively sup-
port the safeguards contained in legal documents, these
are likely to prove mere dead letters.  The electors need,
for their own good and that of the commonwealth, edu-
cation in the principles of political science ... Constitu-
tional restraints, without an enlightened sense of citizen-
ship, are thus far from being the whole solution.38

Precisely.

But McKechnie then proceeds to argue that such restraints
“are one essential element in that solution.  Further, their
mere existence helps to induce in the nation a more equitable
frame of mind”.39  He points to the American Constitution as
a desirable model to contrast with the “unrestrained omni-
potence of a one-chambered Parliament”.  “The mere exist-
ence”, he claims, “of a written Constitution raises a series of
barriers to restrict the ascendancy of the many over the few.
Fundamental principles ... cannot suddenly be upset by the
insertion of a few words in an ordinary act of the Legislature,
as may be done in England.  Under any form of written Con-
stitution, individuals are sure of, at least, a few fixed cities of
refuge that cannot be engulfed by revolutionary legislation.”
40

McKechnie may be forgiven for not foreseeing just how inef-
fective that Constitution was to become as a dam against the
tidal wave of revolutionary legislation.  We also profit from
the countless contemporary examples of exemplary constitu-
tions (including even that of the Soviet Union) which possess
no significance whatsoever for the social and political real-
ities of their respective nations.  He was at fault in not con-
sidering how the creation of a new constitution, or written
constitutional safeguards, was possible when that “enlight-
ened sense of citizenship” was already increasingly absent.
Modern exponents of the same position have no such excuse,
however.

Writing later, and from a Liberal Conservative position,
James Beck in his The Constitution of the United States 41

argued as follows:

The British Constitution has as its only sanction the ac-
quiescence of the living generation; for there is no fea-
ture of the British Government and no principle of liberty
which the House of Commons may not now, by a bare
majority, impair or destroy.42
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The American Constitution, in his view, represents in contrast
“the most conspicuous and effective manifestation of a higher
law ... a noble and serviceable temple of Liberty and Justice.”
43

Yet as he himself admits, the Constitution can be amended,
and he further concedes that such amendments are necessary
to adapt governmental forms to the alleged requirements of a
“complex age”.44  But amendments can be “foreign to its na-
ture and destructive to its purposes”, especially when sup-
ported “by an aggressive and well-organized minority”.45  He
even further admits that the Constitution has “been pro-
foundly modified by public opinion” and that “(a)s a result,
many of its essential principles have been ... subverted, and
many others are today threatened by direct attack”.46  Yet
again, he admits that as “a sanctuary against confiscation” (of
property) the Constitution has “only been partly successful”,
and that in some respects the existence of the Constitution
has “not only thrown men of property off their guard” but has
actually “lessened the spirit of constitutional morality”.47  In
his final pages Beck concedes virtually the entire burden of
our argument.  The Constitution, he concedes, “can have no
inherent vigour to perpetuate itself.  If it ceases to be of the
spirit of the people, then the yellow parchment, whereon it is
inscribed, can avail nothing.  The American people must
write the compact, not with ink upon parchment, but with
‘letters of living light’ — to use Webster’s phrase — upon
their hearts.” 48

Yes indeed, but what then remains of the case for constitu-
tionalism and a Bill of Rights?

IX: Constitutionalism as a Sign of Desperation

Libertarian and Conservative advocates of Bills of Rights
sometimes point to the hostility of socialists to such docu-
ments as proof of their value.  During the late 1960s the La-
bour Party opposed various Conservative proposals to intro-
duce a Bill of Rights.  Labour MP Alex Lyon thus opposed
the establishment of any, as he saw it,  conservatively  moti-
vated body (like a  constitutional or supreme court) as re-
gressive, since the subsequent “inflexibility of our machinery
for changing the law when obvious social injustice appeared,
would make it a gravely retrograde measure for human lib-
erty” (sic).49  Similar statements have recently been made by
Deputy Labour Party leader Roy Hattersley, who opposed
current proposals for a constitutional Bill of Rights by claim-
ing that “True liberty requires action from the government”
and that a Bill of Rights would obstruct the achievement of
positive freedom.50  Another socialist writer, Janet Daley, also
attacked such proposals.  A Bill of Rights would, in her view,
“create a cumbersome, reactionary monolith which slows
government response to public opinion, sometimes fatally”.
In her view such a  Bill could only be a potential obstacle to
the extension of “democratic rights”, by which she makes it
quite clear that she means positive claims upon the property
of others and interference in the voluntary decisions of indi-
viduals.51

And a jolly good thing too, might any libertarian conclude.
But we should not take our policies merely from a reversal of
our opponents positions.  Rather, we need to look at the dis-
putes over constitutions and Bills of Rights in their full politi-
cal and historical contexts.

It is noticeable that the great movement for a Bill of Rights
amongst British anti-socialists took off during the late 1960s.
It was then that Conservatives like Lord Hailsham (Quintin
Hogg) attacked “Elective Despotism” and Lord Lambton in-

troduced a Ten-Minute Bill for a Bill of Rights to “preserve
the rights of the individual”, specifically against “anti-racist”
infringements of freedom of speech, Labour policies threaten-
ing private education, the powers of factory and health in-
spectors, and the Town and Country Planning Acts.52  This
was a period in which liberals were in despair.  The ratchet of
socialism seemed irreversible.  Socialism, trade union power,
socialist violence — all seemed supreme and undefeatable.
Constitutional manoeuvrings appeared the only way in which
the process of decline could be delayed or brought to some
sort of a halt.

But now the reverse is the case.  It is the so-called “left”
which is in despair against the growing reversal of socialism
both politically and intellectually.  The voices of Roy Hatter-
sley and Janet Daley are the exceptions.  It is now the social-
ists who have formed an organization, Charter 88, to cam-
paign for a written constitution and Bill of Rights to protect
“social progress” and “freedom” against the alleged authori-
tarianism of Margaret Thatcher.53

What this underlines is how Bill of Rights campaigns tend to
be little more than a desperate flaying around when one has
been politically defeated.  We should welcome Socialism’s
recent orientation to such nostrums.  It is a welcome sign of
their growing demoralization and a self-imposed distraction
from any more serious intellectual counterattack on their part.
For libertarians or conservatives to now get involved in this
sort of campaign would be at the present time a veritable
seizing of defeat from the jaws of victory.

X: A Good Campaign Issue?

But wouldn’t campaigning for a Bill of Rights be a good
idea?  No!  The Libertarian and Conservative movements fol-
lowing the Second World War have been plagued by the con-
stant error of going for the “quick fix”: sometimes it is a
constitutional amendment, sometimes it is a populist cam-
paign, sometimes it is nobbling a few politicians, sometimes
setting up a new political party, sometimes an excessive con-
centration on immediate policy issues, sometimes pouring
millions into glossy ‘professional’ magazines which lack any
real readership or support.54  Campaigning for a Bill of
Rights is simply another variation on the same theme, and it
would be as equally ineffective as all the other nostrums.
Ironically, the real political impact that the libertarian revival
has had has been as the result of the percolation of the ideas
expounded by mere scribblers and theorists.  This is not to
argue that there is nothing that can be done to assist this pro-
cess.  Far from it.  A pro-capitalist Engels could have as
much of an impact as the original one.  But that impact can
only be achieved by the financing and promotion of the
struggle for broad ideological hegemony.  A Bill of Rights
campaign can only divert our scarce resources from the
countless intellectual tasks (in sociology, history, psychology,
economics, foreign policy, political science etc) that are
necessary to regain intellectual hegemony.  It is a pointless
luxury we cannot afford.55

XI: Conclusion

I am aware, of course, that the case I have presented here has
some fairly broad implications for liberal political philosophy
as a whole.  The case against A Bill of Rights is largely a
case against constitutionalism per se, and the classical liberal
concept of the limited state usually rests upon a doctrine of
the constitutional limitation of state power.  It is obviously
apparent that I believe that no such limitation can be effec-
tive, and that liberal constitutionalism is fundamentally
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flawed in its understanding of power and the state.  Lib-
eralism and libertarianism need to look elsewhere for the
means by which the aggressive use of force is minimised and
individual rights respected.  Those means, in my view, lie in
the strengthening of what we might term “social power” and
the whole moral and psychological structure of society, and
by what Proudhon called “the dissolution of government in
the economic organism”.56

The demonstration of this positive alternative is obviously
out of the question in a short essay such as this.  Neverthe-
less, I believe I have demonstrated my negative case, the case
against a Bill of Rights, and I hope that this demonstration
will deter any presently set upon embarking on the pursuit of
this political holy grail.

In summary then, for advocates of free enterprise, individual
freedom and the open society to launch into enthusiastic cam-
paigns for a Bill of Rights would be a major, perhaps cata-
strophic, mistake.  The advocates of such a scheme fatally
misunderstand the real social dynamics that maintain, or fail
to maintain, freedom.  Any campaign for such a Bill can only
result, in the present ideological correlation of forces, in inef-
fective and/or confused scraps of paper possessing no social
force.  Worse, such campaigns can only divert resources and
efforts from the real route to ultimate political victory over
the forces of collectivism and statism — the establishment of
massive intellectual hegemony.  Any diversion of resources,
in terms of finance or personnel, would be a tragic error.
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